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RECENT IMPORTANT DECISIONS 407 

defendant, in consideration thereof, paid the plaintiffs $100.00 in cash "for 
locating him," and promised to give them one-fourth of the price of the 
land, when he sold it. Plaintiffs fully complied with the contract, and now 
sue for their share 1 of the price. Held, affirming the judgment of the Supreme 
Court of Minnesota, that the contract is valid, not conflicting with §2262, 
U. S. Rev. Stat., requiring every pre-emptor to make affidavit that "he has 
not, directly or indirectly, made any agreement or contract, in any way or 
manner, with any person whatsoever, by which the title he might acquire 
from the government of the United States should inure, in whole or in part, 
to the benefit of any person except himself." Hafemann v. Gross (1905), 26 
Sup. Ct. Rep. 80. 

A contract of a homesteader or pre-emptor to convey land, when he shall 
acquire title to it, is void. Anderson v. Carkins, 135 U. S. 483; Mettison v. 
Allen, 30 Kan. 382; Dawson v. Merrille, 2 Neb. 119. But a mortgage or deed 
of trust, executed under like circumstances, is not an alienation within the 
scope of the homestead statute, nor forbidden by the pre-emption law. Wil- 
cox v. lohn, 21 Col. 367 ; Dickerson v. Bridges, 147 Mo. 235 ; Norris v. Heald, 
12 Mont. 282; Weber v. Laidler, 26 Wash. 144; Stark v. Duvall, 7 Okla. 213. 
However, in this case, Brewer, J., held there was no mortgage, deed of trust, 
or agreement for a specific lien of any kind. The defendant's promise was 
only a personal obligation; it could never be enforced against the land; it 
merely measured the sum to be paid (if the land were sold) by what it 
brought. Nevertheless, White, McKenna, and Holmes, J. J., dissented on 
the ground that the contract was prohibited by § 2262 of the Rev. Stat, supra ; 
and maintained that to say the contract does not touch the title of the land 
(since it need never be sold) is to permit mere form and not substance to 
control, Pollock v. Farmers' Loan and Trust Co., 157 U. S. 429; that the 
agreement amounts at least "indirectly" to giving an interest in the land 
itself; that it discourages the pre-emptor in improving and developing the 
same; and that it puts the lender in the position of a speculator, who may 
benefit from the enhanced value of the land without reference to his expen- 
ditures—a transaction which it was the express purpose of Congress to 
forbid. Meyers v. Croft, 13 Wall. 295. 

Taxation — Corporate Privileges — Uniformity. — A state requiring 
foreign corporations to pay a, filing fee on the filing of its certificate of incor- 
poration as a condition precedent to the exercise of the right to do business, 
imposed an annual license tax on foreign and domestic corporations, to be 
determined by assessing at a certain rate on each one thousand dollars of 
capital stock, the rate being lower for domestic corporations. Appellant, a 
foreign corporation, refused to pay the tax and in quo warranto proceedings 
by the state, it is Held, that the tax is valid and the defendant should be 
compelled to pay, or forfeit its franchises. American Smelting and Refining 
Co. v. People (1905), — Colo. — , 82 Pac. Rep. 531. 

It is a generally accepted rule that a State may tax a corporation on its 
franchise, capital stock, business and profits. But a tax on these subjects 
may be either a property tax or an excise or privilege tax. And the nature 
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of the tax is usually determined by the phraseology of the statute. The test 
often applied is whether the tax is on the capital stock by that name without 
regard to its value, in which case it is a franchise or excise tax, or whether 
it is on the stock at its assessed value, in which case it is a property tax. 
State v. Stonewall Ins. Co., 89 Ala. 335; Phoenix Carpet Co. v. State, 118 
Ala. 143; Society for Savings v. Coite, 6 Wall. 594. But this test cannot 
always be applied and the courts do not agree that a tax such as that provided 
for in the principal case is a franchise 1 or excise tax, though the weight of 
authority seems to be that it is. Southern Gum Co. v. Laylin, 66 Ohio St. 
578, 64 N. E. 564; Singer Mfg. Co. v. Heppenheimer, 54 N. J. L. 439; Jones 
v. Savings Bank, 66 Maine 242 ; Society for Savings v. Coite, 6 Wall. 594. 
As a franchise or excise tax it is not subject to the restrictions as to unifor- 
mity imposed on a property tax. The fact that a filing fee or other charge is 
exacted of a corporation before it can file its articles of incorporation or 
secure its franchise does not by implication exempt the corporation from 
further taxation and the imposition of another charge or fee does not impair 
the obligation of contract. New Orleans City and Lake Ry. Co. v. New 
Orleans, 143 U. S. 192; Erie Ry. Co. v. Pennsylvania, 21 Wall. 492. Every 
presumption is against the surrender of the taxing power. Washington Uni- 
versity v. Rowse, 42 Mo. 308; Reed v. Beall, 42 Miss. 472. A State has 
power to discriminate in favor of domestic corporations. Paul v. Virginia, 
8 Wall. 168; Liverpool Ins. Co. v. Massachusetts, 10 Wall. .566; Western 
Union Tel. Co. v. Mayer, 28 Ohio St. 521. 

Wills — Construction — "Books" Does Not Include Bank Deposits Evi- 
denced By a Bankbook.— Testator bequeathed to A "all my books and 
papers," and A claimed under this bequest a bank deposit evidenced by a bank- 
book. Held, that the deposit was not included. In re Jeffreys' Estate — 
Abbott v. Kerrigan et al. (1905), — Cal. — , 82 Pac. Rep. 549. 

The peculiar claim of the plaintiff has been made in only a few cases in 
the United States and has been uniformly rejected by the courts. Jackson's 
Ex'r. v. Piscataqua Savings Bank et al. (1900), 70 N. H. 283, 47 Atl. Rep. 
613; Mathes v. Smart (1872), 51 N. H. 438; Webster v. Wiers (1884), 51 
Conn. 569. In Perkins v. Mathes (1870), 49 N. H. 107, a case arising out 
of the same will discussed in Mathes v. Smart, supra, it was held that a 
bequest of "all my books and papers of every description" carried title to two 
promissory notes, the other books and papers being of but little pecuniary 
value, and the presumption being that the testator intended some benefit to 
the legatee. The plaintiff in the principal case relied on Perkins v. Mathes, 
but the court distinguished it on the ground that in the principal case the 
other books were of some substantial value. 



